May 5, 1980

MODEL CLAUSE

Variant B seems to leave a _gap. Although there is a commitment to

Invite for concillation, arbitral or judiclal proceedings may be necessary
"for preserving rights'' already at this stage. Preservation of rights

is dealt with in article 16 "during concllliation proceedings''. However,
Conclliatlon proceedings only commence when the Invitation Is accepted
(art. 2, para. 2). Between the Invitation and the acceptation a period

of 30 days may elapse (art. 2, para. 3). In this perlod preservation of

rights may also be necessary!

This gap may be fllled by an addition to Varlant B as follows:

"However each of the parties may initiate judlclal or,
If so provided for, arbitral procsedings where, in his
opinlon, such proceedings are necessary for preserving
his rights'.

This addition corresponds with article 16, dealing with the preservation

of rights 'during conclllation proceedings'.

ARTICLE 16

A sltuation, which could arise In practice, Is that parties after
Judiclial or arbitral proceedings are inltlated, agree to conclliate.

As a consequence these proceedings should then be suspended. The questlion
arisas: Should we not say so? It could be done by adding a second
paragraph to Article 16.

1. As long as the concillation proceedings are not terminated
accordingly to Article 15 the parties undertake not to Initlate
any Judiclal or arbltral proceedings In respect of a dispute
that is the subject of the Conciliatlion proceedings, except
that a party may initlate such proceedings where,in his oplnien,

such proceedings are necessary for preserving his rights.

2. If the partles resort to concillation proceedings after judicial
or arblitral proeeedings and initiated, they shall raquest the
Judge or arbitrator to suspend the proceadings pending the

conciliation proceedings.

The Jjudge or arbltrator Is not obliged to comply with this request. The oﬁly

oblinazion contalned in para., 2 Is for the parties. The additlon of para. 2



may be deemed superfluous. Normally the partles will anyhow ask for
suspension when, during court or arbitral proceedings, they agree to

try to reach a settlement with the assistance of a conciliator.

ARTICLE 4, para. 2

Here | would prefer a separate article 4A. | would prefer to distinguish
the assistance In the appointment, dealt with In the second paragraph,

from the appoint@ent, dealt with In the first paragraph.

Moreover, the introduction of the two cases a and b with the words
"Parties may enlist' does not seem correct; the first case a Is left to
the discretion of each party individually. There is no need of a previous
agreement between the parties, when one of them would ask an Institution

or person to recommend suitable names for conciliator.
| therefore propose the following wording

ARTICLE 4 A

1. In connexion with the appointment of concillators

the assistance of an appropriate Instituion or person

may be requested. In part!cdlar

(a) a_party may on Its own Initiative request such insti-
tution or person to recommend the names of suitable
individuals to att as conciliator.

(b) the parties may agree that the appointment of one or
more conciliators be made by such an institution or

person,

2. In recommending or appointing .........

(= last paragraph of art. 4)



